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OPINION

                    

BARRY, Circuit Judge

I.

On November 22, 2000, David and Lori Vargo (hereinafter “Vargo”) filed suit

against Sharon Mangus and the Swift Transportation Co., Inc., in the Court of Common

Pleas of Philadelphia County, Pennsylvania, for personal injury damages arising out of a

motor vehicle accident involving Vargo’s vehicle and a tractor-trailer owned by Swift and
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operated by Mangus.  Defendants removed the action to the United States District Court

for the Middle District of Pennsylvania.  On November 14, 2002, the District Court

granted plaintiffs’ motion to preclude any reference to plaintiffs’ failure to replace the air

bags in their motor vehicle.  Defendants moved for reconsideration of the November 14,

2002 order, or, in the alternative, for permission to file an interlocutory appeal.  The

District Court denied defendants’ motions.  

Because defendants had filed a notice of limited admission of negligence, the case

proceeded to trial solely on the issue of damages.  Prior to closing arguments to the jury,

however, the parties entered into a high-low agreement on the record during an in-

chambers conference.  The agreement provided, in pertinent part:  

The offer is a low of two million dollars and a high of five million dollars. 

What that means . . . is that if the jury comes back with anything less than

two million dollars, they will be paid two million dollars.  If the jury comes

back with anything more than five million dollars, they will be paid five

million dollars.  If there’s anything, a verdict in-between the two million

and the five million, then that will be the amount paid.  

For example, if there was a four million dollar verdict, they would be paid

four million dollars.  (App. at 56a).    

Other conditions were also attached to the agreement:  confidentiality, waiver of the right

to appeal, and the absolute right of plaintiffs to take the award money when paid.   The

agreement also provided that in the event the award money was not paid on the dates

specified, the parties could resort to legal remedies to enforce the agreement. 

The jury rendered a verdict of damages in the amount of $4.25 million.  Plaintiffs



    1Defendants only appeal the District Court’s award of delay damages, and not the jury

verdict.  

4

then moved for delay damages pursuant to Pa. R. Civ. P. 238.  The District Court granted

the motion and ordered defendants to pay delay damages in the amount of $234,390. 

Defendants timely appealed.1  We have jurisdiction pursuant to 28 U.S.C. § 1291, and

will reverse.  

II.

The issue on appeal is this:  are plaintiffs entitled to recover delay damages even

though the high-low agreement, and the conditions attached thereto, made no mention of,

much less any provision for, delay damages?  Defendants argue that the agreement

constituted a settlement that precluded plaintiffs from recovering delay damages. 

Plaintiffs disagree, contending that the high-low agreement was not a settlement because

under the terms of the agreement, the case “could not be settled until after a jury verdict.” 

(Appellees’ Br. at 20).  

We are persuaded that, under Pennsylvania law, a high-low agreement may be

construed as a settlement, subject to basic contract principles.  See Power v. Tomarchio,

701 A.2d 1371, 1374 (Pa. Super. Ct. 1997) (holding that a high-low agreement is a

settlement under Pa. R. Civ. P. 2039, which governs the role of the court in cases where a

minor is a party);  Cerino v. Kaduk, 55 Pa. D. & C.4th 115, 120 (Pa. Ct. Cm. Pleas 2000)

(“A high/low agreement constitutes a settlement.”); see also In re Cendant Corp. Prides

Litigation, 233 F.3d 188, 193 (3d Cir. 2000) (“basic contract principles do indeed apply to
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settlement agreements”).  The Pennsylvania Superior Court has adopted the definition of 

“settlement” as:  “[a] meeting of minds of parties to [a] transaction or controversy; an

adjustment of differences or accounts; a coming to an agreement.  To fix or resolve

conclusively; to make or arrange for final disposition.”  Power, 701 A.2d at 1374

(quoting Black's Law Dictionary, Sixth Edition) (emphasis and alterations in original).  

Here, the high-low agreement, which was entered into before the District Court

and on the record, conclusively established the floor and the ceiling of any award.  The

parties “adjusted their differences,” and explicitly included conditions other than the

settlement amount.  Delay damages were not even discussed, much less included as an

additional condition.  The failure to have provided for delay damages thus constitutes a

waiver, a conclusion reinforced by the agreement itself, which specifically stated:  “If

there’s anything, a verdict in-between the two million and the five million, then that will

be the amount paid.  For example, if there was a four million dollar verdict, they would

be paid four million dollars.” (emphasis added).  Because the jury returned a verdict in the

amount of $4.25 million, plaintiffs should have been awarded $4.25 million, no more and

no less.  Awarding delay damages on top of the $4.25 million violated the terms of the

agreement.  If plaintiffs had wanted to preserve their right to delay damages, or simply

their right to raise the issue, they could have done so when the agreement was placed on

the record.  They cannot do so now. 

III.
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For the foregoing reasons, we will reverse the judgment of the District Court

awarding plaintiffs delay damages in the amount of $234,390.  
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